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Fitness to be Sentenced – R v. Balliram , [2003] O.J. No. 784 

Recommendation #4 of the Standing Committee on Justice and Human Rights to amend 
the mental health provisions of the Criminal Code calls for the definition of ‘unfitness to 
stand trial’ to be expanded to include the requirement of ‘fitness to be sentenced’. The 
present legislation provides for  fitness of an accused only to the time of  the rendering of 
the verdict and makes no provision for an accused who is fit at the time of the verdict but 
becomes unfit prior to being sentenced. The court has no jurisdiction following verdict to 
order a fitness assessment and the Ontario Review Board cannot assume jurisdiction over 
a convicted accused at this stage of the proceedings.  

Section 2 of the Criminal Code presently defines ‘unfit to stand trial’ as unable on 
account of mental disorder to conduct a defence at any stage of the proceedings before a 
verdict is rendered or to instruct counsel to do so, and in particular unable on account of 
mental disorder to 

(a) understand the nature and object of the proceedings, 
(b) understand the possible consequences of the proceedings, or 
(c) communicate with counsel. 

Section 672. 23 (1) provides that Where a court has reasonable grounds, at any stage of 
the proceedings before a verdict is rendered, to believe that the accused is unfit to stand 
trial, the court may direct…that the issue of fitness of the accused be tried.  

In the November, 2002 response to Recommendation #4, the Minister of Justice indicated 
that further consideration and consultation were needed to analyze the rationale for the 
current provisions, the purposes and principles of sentencing and to consider the 
operational implication of possible reforms. No timeline was put in place. 

In the interim Recommendation #4 has been given judicial approval at the Ontario 
Superior Court. Madam Justice McWatt  recently ruled in the matter of R v. Balliram that 
the present legislation infringes the s. 7 Charter rights of an accused whose becomes unfit 
between the time of verdict and sentencing.  

The factual history of the case is as follows: The accused had been in custody since his 
arrest in February, 2000 and was convicted of his criminal charges following trial in 
December, 2000. He became unfit to stand trial following the verdict and unable to 
instruct counsel. On agreement by his trial counsel and the Crown the provisions of the 
pre-verdict mental health provisions were applied so that in September, 2001, a fitness 
hearing was held and Mdm. Justice McWatt found the accused unfit. Her Honour then 
issued a treatment order, and the treatment apparently restored him, temporarily, to fitness 
by December, 2001 but no formal ruling was made on the issue. The accused, however, 
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continued to harbour paranoid ideation and as a result defence counsel successfully 
applied to be removed from the record. In January, 2002 Mr. D. Brodsky undertook the 
role as defence counsel in the sentencing proceedings where the Crown sought a 
dangerous offender designation. 

In  early 2002 it was put to the Court that the Court had lacked the jurisdiction to have 
made the earlier finding of unfitness following verdict, and to have issued the treatment 
order. The Crown proposed that since the initial finding of unfitness was made without 
jurisdiction, the sentencing proceedings could resume as if fitness had never been raised, 
and that the presumption of fitness remained intact. The defence took the position that the 
presumption of fitness had been displaced by the Court’s earlier ruling and that the 
proceedings could not continue without a determination of fitness. Section 672. 32 of the 
Criminal Code provides that once a finding of unfitness is made, the unfitness remains in 
effect until it is displaced by a ruling of a court and it was argued that that was the case, 
despite the initial lack of jurisdiction. 

In September, 2002 the Defence filed Notice of Application and Constitutional Issue. At 
this time, too, Her Honour issued a Form 8 Order under the Mental Health Act directing a 
30 day psychiatric assessment at the Centre of Addiction and Mental Health. The 
resulting medical reports indicated that the accused had relapsed into a mental state of 
unfitness to proceed. 

On January 7-10, 2003 the Constitutional Application was heard. On behalf of the 
Applicant it was argued that the present definition of unfit limited to the time of verdict 
as well as the inability of a judge to determine the issue of fitness post–verdict infringed 
the section 7 liberty rights of the unfit accused/applicant. The defence sought an order 
declaring the definition of ‘unfit to stand trial’ (s. 2) as well as s. 672. 23(1) to be of no 
force and effect but requested that the court temporarily suspend the declaration of 
invalidity to allow time for Parliament to rectify the legislative gap. In the alternative the 
defence submitted that the remedy should be that the court strike out the words “before a 
verdict is rendered” from the offending sections.  

The Crown conceded that the accused was unfit but took the position that the sentencing/
dangerous offender application should proceed regardless of the accused/applicant’s 
‘unfitness to continue’.  The Crown argued that following a finding of guilty different 
considerations apply and that the protection of the public is at this stage the overriding 
concern. 

Madam Justice McWatt delivered her ruling on March 5, 2003.  

Her Honour ruled in favour of the Applicant and held that sections 2 and 672. 23(1) of the 
Criminal Code infringe the s. 7 Charter liberty rights of an accused who becomes unfit 
after verdict.  The court reasoned that the sentencing process is part of the trial process 
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and that the accused’s rights at trial extend through to sentencing. She reasoned further 
that infringement could not be justified under s. 1 in that there was no rational connection 
between the objective of protection of the public and the legislative gap which serves to 
impair the rights of a convicted person who then becomes unfit.  

The court determined that the appropriate remedy in this instance was not to strike down 
the legislation but rather, as per the recommendation of the Standing Committee,  to 
extend the definition of unfitness as well as s. 672. 23 (1) by reading in the words  “and 
to be sentenced”.  

The Issue of Setting Aside the Plea and Verdict s. 672.31 

Section 672.31 of the Criminal Code directs that once a finding of unfitness has been 
made that any plea that has been taken shall be set aside. The rationale behind the section 
is the difficulty in determining temporally at what stage during the proceedings the 
accused may have become unfit, and the proceedings thereby tainted. 

On April 29, 2003 this issue was addressed before Madam Justice McWatt. 

The Crown argued that because there was no evidence to suggest that the accused had 
become unfit prior to the time of verdict, that the proceedings should be rewound only to 
this point post-verdict and that the plea and verdict should remain intact. It was the 
defence position that the matter did not have to be decided at this point, because it did not 
effect the immediate results of the determination of unfitness, being a disposition hearing 
and the Ontario Review Board assuming jurisdiction over the accused.  The Board will 
thereafter maintain jurisdiction over the unfit accused with stipulations for ongoing 
review. The finding of unfitness can itself only be displaced by an order of the court, 
based on evidence produced by the asserting party, that the accused has regained fitness. 
The defence took the position that the determination as to whether there should be a new 
trial or not was best considered if and when the accused was later held  to be fit by the 
court and in consideration of evidence gathered by the Ontario Review Board in the 
interim. He stated his intention to make further argument on this issue at that time. If the 
court was to insist on ruling on the issue now, the defence maintained that the provisions 
of s. 672.31 should be adhered to and the verdict vacated. 

Madam Justice McWatt  agreed with the Crown position and refused to strike the plea or 
verdict. Her Honour made an Order surrendering the accused to the jurisdiction of the 
Ontario Review Board. Her Honour made it clear that should the accused in the future 
become fit, that he would be brought back for the purpose of sentencing and not for a 
new trial unless sufficient evidence was put before the court to suggest that the accused’s 
fitness lapsed prior to the verdict.  
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The ruling in R v Balliram can be expected to spur the federal government to move more 
quickly on amendments to the Criminal Code provisions regarding fitness to be 
sentenced. A letter was provided to the court from the Department of Justice which, 
however, set no time lines other than to indicate that research papers and discussion 
meetings on the issue were anticipated by September 2003. 

I wish to thank Mr. Dan Brodsky for providing me with his factum and input in this case.
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